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September 22, 2020 

 

Submitted via www.regulations.gov 

 

Regulations Division, Office of General Counsel 

Department of Housing and Urban Development 

451 7th Street SW, Room 10276  

Washington, DC 20410-0500 

 

Re: HUD Docket No. FR-6152-P-01, RIN 2506-AC53 Comments in Response to Proposed 

Rulemaking: Making Admission or Placement Determinations Based on Sex in Facilities Under 

Community Planning and Development Housing Programs  

 

Dear Office of General Counsel: 

We are writing on behalf of Bay Area Legal Aid (“BayLegal”) in response to the U.S. 

Department of Housing and Urban Development’s (“HUD”) request for public comments on the 

proposed rule change published in the Federal Register on July 24, 2020 (RIN 2506-AC53; HUD 

Docket No. FR-6152-P-01) entitled, “Making Admission or Placement Determinations Based on Sex in 

Facilities Under Community Planning and Development Housing Programs.”  We oppose this proposed 

rule change and strongly urge that it be withdrawn. 

BayLegal is a regional non-profit law firm providing free civil legal services to eligible low-

income individuals and families throughout the Bay Area.  BayLegal's mission is to provide legal 

advocacy and free legal services to those who are systematically oppressed by the unjust legal system in 

which we operate.  As legal advocates, we work alongside our clients while pressing for the systemic 

change necessary to achieve a more just, equitable, and inclusive legal system. BayLegal’s Youth 

Justice Project provides wraparound civil legal services to homeless and system-involved children and 

youth in the Bay Area, helping them achieve safety and stability. Periodically, BayLegal co-hosts a 

gender marker and name change clinic to provide legal support with completion of court and other 

necessary documentation.  

In the past year, BayLegal served 4,021 individuals and households who are unstably housed, 

homeless, or at-risk of homelessness, including 172 youth and young people.  Approximately 8.5% of 

these clients are LGBTQ+.  These proposed regulations would harm these clients, their communities, 

and our client base as a whole by creating more barriers for them to access safe shelters, housing 

services, and legal assistance at a time when many of them have already been negatively impacted by 

trauma, violence, natural disasters, and the ongoing COVID-19 crisis.  

BayLegal opposes the proposed rule for the reasons outlined below, including: (1) because it 

would give shelter providers unbridled discretion to engage in unlawful sex stereotyping; (2) because it 
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creates more barriers to accessing safe shelters; and (3) because barriers to accessing shelter for 

vulnerable transgender and gender nonconforming individuals poses grave public health risks at a time 

when containment of a global pandemic requires everyone to safely shelter in place.  

BayLegal opposes this proposed rule because it would permit unlawful sex stereotyping that is 

harmful and unduly burdensome to our clients and their communities. 

BayLegal recognizes that the proposed rule change is a part of the current administration’s 

ongoing efforts to limit the rights and protections for the LGBTQ+ community, particularly transgender 

people.1  This regressive proposed rule would strip protections for transgender and gender non-

conforming people seeking HUD-funded shelter.  It is rooted in incorrect, harmful, and dangerous 

stereotypes about transgender persons, particularly transgender women.  HUD admitted that the 

proposed rule is not based on any data that trans individuals “pose an inherent risk to biological 

women.”2  In propounding this rule based on scant anecdotal evidence, HUD ignores data that shows 

trans individuals experience high rates of violence in shelters; fails to provide protections for them; and 

instead exposes them to even greater violence.  Under the proposed rule, “a shelter may place an 

individual based on his or her biological sex but may not discriminate against an individual because the 

person is or is perceived as transgender.”3  This means that an all-women’s shelter with a policy of only 

admitting biological women cannot turn away a trans man who looks like a man but is biologically a 

woman.  Ironically, the proposed rule would create more harm to all individuals in the shelter, chill their 

participation in HUD programs, and possibly create even more tension and violence in shelters. 

 HUD’s proposed rule would perpetuate discrimination.  It is anti-transgender and it allows 

temporary, emergency single-sex shelters to ask someone to provide evidence of their sex “based on a 

good faith belief” that the person seeking shelter is not of the biological sex that the shelter serves.  

Adopting this vague “good faith belief” approach, as opposed to simply accepting someone’s assertion 

of their own gender identity, invites unlawful sex stereotyping and invasive questioning by program 

staff.4  Giving staff more discretion on admitting someone in a shelter is prone to staff abuse and 

confusion particularly if there is no specific standard to be adopted, except those based on gender 

stereotypes.  Such discretion is harmful not just for transgender individuals but also for gender 

nonconforming and cis-gendered individuals who do not conform to or meet shelter staff’s preconceived 

notions or stereotypes regarding one’s gender expression.  By unnecessarily opening the door for this 

kind of demeaning interaction, the proposed rule makes what is already a difficult process of shelter 

admission even more difficult.  

 
1 The Discrimination Administration, National Center for Transgender Equality (May 15, 2020) https://transequality.org/the-

discrimination-administration  
2 Making Admission or Placement Determinations Based on Sex in Facilities Under Community Planning and Development 

Housing Programs, 85 Fed. Reg. 44815 (July 24, 2020). 
3 Id. at 44812. 
4 See e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020). 
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Implementation of the proposed rule would be problematic.  California, along with 18 other 

states, also allows people to have X as a gender marker on identity documents.5  While the new 

proposed regulations contemplate an individual being able to find a shelter bed based on sex assignment 

at birth, there is neither a provision nor guarantee of shelter placement for non-binary individuals whose 

gender markers on all available documentations are neither male nor female.  The proposed rule would 

create additional burden on these individuals whose documents do not disclose their gender.  

BayLegal opposes this proposed rule because it creates more barriers to accessing shelters, 

disproportionately harming homeless transgender, gender-expansive, and gender-nonconforming 

youth who are already at greater risk of violence and trauma. 

On both federal and local levels, transgender and gender non-conforming individuals experience 

unsheltered homelessness at higher rates than cisgender people.6  LGBTQ+ youth are significantly 

overrepresented among homeless young people, making up between 20% and 45% of the homeless 

youth population.7  Transgender youth specifically constitute approximately 4% of homeless youth, 

while constituting only approximately 2% of the general population.8  Trans and gender non-conforming 

individuals also experience alarmingly high rates of sexual assault and domestic violence.9  In San 

Francisco, for example, 39% of those staying in shelters left the system to escape mistreatment at the 

shelter.10  

We have seen that youth shelters serve as vital hubs for LGBTQ+ homeless youth to get 

connected to not just housing and food, but also to health care, public benefits, education, job 

counseling, mental health treatment, and legal services.  It is essential for LGBTQ+ youth, particularly 

trans and gender non-conforming youth, to be able to easily access shelters that are gender affirming, 

safe, and do not impose barriers in their admissions policies.  Documents, including proof of a young 

person’s biological sex, may not be available when a young person flees violence, has run away from 

home, or when such documents are in the possession of their parents/guardians who have rejected them 

and kicked them out for being LGBTQ+.  Creating barriers to access to safe, gender-affirming shelters 

would endanger LGBTQ+ youth, as they are more likely to be trafficked and more likely to experience 

 
5 Movement Advancement Project, Identity Document Laws and Policies, available at https://www.lgbtmap.org/equality-

maps/identity_document_laws  
6 Compare Nat’l Alliance to End Homelessness, Transgender Homeless Adults & Unsheltered Homelessness: What the Data 

Tell Us (July 2020), available at https://endhomelessness.org/wp-content/uploads/2020/07/Trans-Homelessness-Brief-July-

2020.pdf with Coalition on Homelessness, The Crisis of Transgender Homelessness (2020), available at 

https://drive.google.com/drive/folders/18w7IXBgLeC0FLEvgT7b3BuE9X0eIsOiI [hereinafter “Coalition”].  
7 Adam P. Romero, Shoshana K. Goldberg & Luis A. Vasquez, The Williams Inst., LGBT People And Housing 
Affordability, Discrimination, And Homelessness, 3 (2020). 
8  Choi, S.K., Wilson, B.D.M., Shelton, J., & Gates, G. Serving Our Youth 2015: The Needs and Experiences of Lesbian, 

Gay, Bisexual, Transgender, and Questioning Youth Experiencing Homelessness, Los Angeles: The Williams Institute with 

True Colors Fund, 4 (2015).; Adam P. Romero, Shoshana K. Goldberg & Luis A. Vasquez, The Williams Inst., LGBT People 

And Housing Affordability, Discrimination, And Homelessness, 14 (2020). 
9 Nat’l Alliance to End Homelessness, supra note 4; see also Coalition, supra note 6.  
10 Coalition, supra note 6, at 7. 
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physical and sexual violence than other homeless youth.11  They also experience homelessness for 

longer periods of time than their straight and cisgender peers.12  LGBTQ+ youth of color 

disproportionately bear the brunt of these harms.13  Their prolonged homelessness would lead to wide 

reaching and lasting negative consequences: youth who experience homelessness have lower rates of 

high school graduation and college attainment, are more likely to need special education, and have 

higher rates of mental and physical illness, as well as juvenile justice involvement.14  

BayLegal opposes this proposed rule because the barriers it creates to accessing shelters pose 

grave public health risks during a global pandemic. 

HUD’s proposed rule would effectively bar transgender people access to shelters, making them 

even more vulnerable during the COVID-19 crisis.  HUD proposes that those individuals who are denied 

access to a shelter because of a policy regarding admission or placement in single-sex facilities must 

provide a transfer recommendation to the Coordinated Entry provider for the Continuum of Care.  

HUD’s proposal, however, does not guarantee that an individual denied shelter accommodation would 

be successfully placed in another shelter.  Coupled with the fact that our Coordinated Entry providers’ 

limited resources are already overtaxed, successful placement would be unlikely.  HUD’s proposal 

would impair the ability of trans and gender non-conforming people, particularly victims of domestic 

violence and sexual assault, to seek safety and access shelters.15  Such perverse outcome is incongruent 

with HUD’s goals of ending and preventing homelessness.  BayLegal believes that moving forward with 

this proposed rule change in the midst of a global pandemic is particularly reckless, egregious, and cruel.  

By limiting access to safe and healthy shelters for transgender persons, HUD’s rulemaking will create 

additional barriers for individuals to safely physically distance and self-isolate. The negative public 

health consequences of such a rule during a global pandemic will be suffered by all.  

In addition to COVID-19, our region has been impacted by dangerous heat waves, 

unprecedented wildfires, and hazardous air quality due to smoke from the wildfires, further displacing 

people and making accessing shelters of all kinds even more necessary, critical, and life-saving.  HUD 

must not proceed with a proposed rule that in any way impairs the ability of people to stay safely in 

shelters, especially those who need safe shelters consistent with their gender identity.   

For these reasons, we strongly urge HUD to immediately withdraw its current rule change 

proposal.  We urge HUD to instead dedicate its efforts to mitigating the current effects that COVID-19 

 
11 Morton, M. H., Samuels, G. M., Dworsky, A., & Patel, S., Missed opportunities: LGBTQ youth homelessness in America, 

Chicago, IL: Chapin Hall at the University of Chicago, 10 (2018);  Baams, L., Wilson, B.D.M., & Russell, S.T. LGBTQ 

Youth in Unstable Housing and Foster Care, Pediatrics, 143(3), 2 (2019). 
12 Choi, supra note 8, at 13. 
13 Morton, supra note 11, at 8. 
14 Id., at 14;  Baams, L., Wilson, B.D.M., & Russell, S.T. LGBTQ Youth in Unstable Housing and Foster Care. Pediatrics, 

143(3),  8 (2019). 
15 Nat’l Network to End Domestic Violence, 14th Annual Domestic Violence Counts Census (March 2020), available at 

https://nnedv.org/wp-content/uploads/2020/03/Library_Census-2019_Report_web.pdf (There were 7,732 unmet requests for 

housing and emergency shelter services in one day). 
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has had on housing stability that is inclusive of the LGBTQ+ community.  The country is in the midst of 

an economic, health, and housing crisis. The administration should not devote its scarce agency 

resources to facilitating discrimination and perpetuating harmful stereotypes.  

Thank you for the opportunity to submit comments on the proposed rulemaking.  Please do not 

hesitate to contact us if you have questions. 

 

Respectfully submitted, 

BAY AREA LEGAL AID 

/s/ Jia Min Cheng, Senior Staff Attorney, Medical-Legal Partnership, jcheng@baylegal.org 

/s/ Alexandra Santa Ana, Staff Attorney, Youth Justice Unit, asantaana@baylegal.org 

/s/ Michael Santos, Senior Staff Attorney, San Francisco Housing Unit, msantos@baylegal.org 

/s/ Kate Walsham, Senior Staff Attorney, Economic Justice Unit, kwalsham@baylegal.org 


